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Message from the Commissioner

The June 2019 amendmentsto the Access to Information Act provide for a review of the Act
within one year after which they came into force and every five years thereafter. Last summer,
the president of the Treasury Board announced a review of the entire access to information
regime. The scope of thisreview goes beyond the review required by the Act and is an excellent
opportunity for the governmentto address what numerous stakeholders, as well as many of my
predecessorsand |, have beenrequestingfor along time:a fundamental reform of the access
to information regime.

To get there, real leadership will be needed to solve a number of problems affectingthe regime
and ensure that it complies with the principles of opennessand transparency safeguarded by
the Act. This document sets out practical measures that go beyond the statutory framework. It
also makes observations and recommendations on how to improve the access regime. My
recommendations, which draw on over 35 years’ experience investigatingcomplaints, are far
from exhaustive. | chose them because | believe thatthey are a good starting pointfor dealing
withthe recurring problems currently affecting the access regime and because they will have a
real impact.

This reviewisan excellent opportunity forthe government to make the changes neededto

enhance institutions’ transparency. The broader review parameters announced by the
President of the Treasury Board Secretariat are a stepin the right direction.

F‘\‘ﬁ"_"‘___""h-..,_\__'_,/

Caroline Maynard



Introduction

As part of the review of the federal government’s access to information regime launchedin
June, Minister Jean-Yves Duclos, President of the Treasury Board Secretariat, has sought my

input and recommendations.

In particular, he has specified that the review would cover three key elements:

e areviewofthe legislative framework;

e opportunitiesto improve proactive disclosure and to make more information openly
available; and

e anassessmentof processesand systemsto improve service and reduce delays.

In response to his request, part 1 of this document will present my observations on how to
improve Canada’s access to information regime and protect itsintegrity. These observations
will cover four fundamental areas in which immediate, concrete measuresare needed. They
will address, among other things, the last two elements mentioned above.

The second part will deal with the review of the legislative framework.

Part | — Improving the access to information regime

Times of crisis often exacerbate and reveal a system’s weak links. The current pandemicis no
exceptionas it has highlighted the weaklinksin the federal access to information regime.

The access regime had already entered a critical phase before the pandemicand could soon be
beyond repairif certain serious problems are not resolved, in particular:

1. Inadequate leadership anda lack of clear guidelines ontransparency and disclosure
expectations;
a pressing needto innovate and to allocate enough resources to the access regime;
the necessity to properly document decisions and to efficiently manage institutions’
information; and

4. the declassification of records ina timely manner.

Addressingthese areas is essential if the access regime is to work properly, and they require as

much immediate attention from the governmentand heads of governmentinstitutions, as does

the legislative review.



1. Inadequate leadership and a lack of clear guidelines on transparency and disclosure
expectations

For the access regime to work properly, seniorgovernmentleadersand heads of government
institutions will have to show strong leadership and make a clear commitmentto promoting
transparency and the disclosure of information. This leadershipis essential in bringingabout a
cultural shift within the governmentand requires the following:

e Take everynecessary measuresto ensure that governmentinstitutions respectthe
existinglegislation. As Treasury Board Secretariat statistics and the many complaints
dealtwith by the Office of the Information Commissioner (OIC) show, this is often not
the case.

e Be transparent from the outset and disclose more information voluntarily and
independently of the legal obligation of proactive publication, since this is the basis of an
open government. The voluntary publication of more information, especially
information of publicinterest, should be standard practice and should be strongly
encouraged. More transparency would also allow Canadians to betterunderstand the
government’s decisionsand policies, and would enhance accountability.

e Adopt optimal information management practices.

e Ensure that institutionsimmediately take the measures needed to review and improve
theiraccess to information process in order to reduce response times. In addition to
legislative amendments, the culture of complacency and the downplayingor tolerance
of delays must end.

Only a tangible commitmentto opennessand transparency at the highestlevel will generate
the necessary engagement withininstitutions to bring about profound impacts on access to
information.

2. Apressing needto innovate and to allocate enough resources to the access regime

The access regime continues to experience increasingly apparent difficulties, particularly
because of the lack of qualified staff to deal with access requests and institutions’ use of archaic
methods for processing, managing and sendinginformation.



e Many access to information and privacy (ATIP) teams are in critical need of additional
qualified staff. The government has to adequatelyinvestin human resources, by
creating pools, hiring sufficiently qualified staff and developing appropriate ongoing
training for employees.

e Institutionsare not taking sufficientadvantage of new technology. Innovating and using
adapted technological tools would result in more efficient use of financial and human
resources.

New technology could also be used to gather operational statistics on access from institutions.
Regularly updated statistics would provide a more accurate picture of the access regime and
the challengesfaced by institutions, and thereby make it possible to address these challenges
more quickly. In Scotland, statistics are gathered everythree months through a computer
systemrather than compiled once a year inan annual report; thisallows them to promptly
assess trends and institutions’ performance. This method of data collection also makes it
possible to take action quickly and as needed, somethingthat is not possible in our current
access regime.

3. The necessity of properly documenting decisions and efficiently managing institutions’
information

The right of access is contingenton two factors: institutions’ properly documenting theirkey
actions and decisions, and the retention of these records.

The right of access cannot exist without records. Even though we have government policiesand
directives establishing frameworks for documenting the government’s key actions, the OIC’s
investigations show that actions are not always properly documented. Authors of access
requests (or requesters) are sometimestold that there are no records concerning a specific
action taken by an institution or decision made by that institution. That response implies that
the institution did not create any records or that they were destroyed when they should have
been kept.

There seemsto be two main reasons for the absence of records:

e the use of new communicationtechnology, which complicatesinformation management
and the retention of records shared electronically; and

e alack of stringencyin the documenting of key actions and decisions by institutions.



The creation of a statutory duty for publicservants and senior officials to create a complete,
accurate registry of key actions would strengthen responsibility, transparency, good
governance and publictrust. Such a duty would also be in line with one of the main objectives
of the Act, institutional accountability.

The government could look to successful legislative models abroad, such as those of the United
States, New Zealand and some Australian states.

Properly managing information related to key actions is essential to efficiently respond to
access requests. In its investigations, the OIChas noted information management deficiencies,
mainly resulting from the duplication of records, copies and versions and emails beingkept on
more than one platform, making it hard to retrieve records and process requests. The
emergence of new technology, such as instant messaging, which institutions are using more
and more, has also led to problems.

Regarding the need to document, | would referyou to the jointresolutionl made by Canada’s
Information and Privacy Commissionersin 2016. In my view, thisresolutionisa good summary
of the trend towards nil responses to access requests. In this resolution, Canada’s
commissioners ask theirrespective governments to legally oblige publicentities to document
theirdeliberations, actions and decisions.

4. The declassification of records in a timely manner

The lack of a declassification system (forsecurity designations) in Canada is increasingly
affectingthe access regime. The security designation of a record does not determine whether
that record warrants beingwithheld underthe Act’s national security exemptions (sections 13
and 15). However, it often contributes to institutions’ overreliance on these exemptionsand
exacerbates the time taken to process requests. The OIC currently has 3,800 complaintsin its
inventory. About 20% of this workload consists of complaints regarding national security
exemptions (sections 13 and 15 of the Act).

National security records often become less sensitive overtime. A proper declassification
system based on regular reviews and consensus by experts would enable researchers and
others to gain access to records that are no longersensitive to national security, through
mechanisms other than the Act. This would alleviate pressure on the access to information
regime and achieve a betterresult for all stakeholders.

! canada’s Information and Privacy Commissioners, Statement of the Information and Privacy Commissioners of
Canada onthe Duty to Document, (25 January2016).



https://www.oic-ci.gc.ca/en/statement-information-and-privacy-commissioners-canada-duty-document
https://www.oic-ci.gc.ca/en/statement-information-and-privacy-commissioners-canada-duty-document

The governmentshould therefore show the same leadership demonstrated by the United
States and the United Kingdom and enact a system that declassifies such records whenit is
reasonable to do so.

In addition to making a general contribution to transparency, responsibilityand open
government, declassification and the dissemination of Canada’s important historical national
security and intelligence records benefitthe public. For examples of the benefitsand a
potential path for the development of a declassification strategy, | would invite you to review
the document entitled “A declassification strategy for national security and intelligence
records”.?

Part Il — Review of the Access to Information Act

| will now turn to my recommendations with respectto the review of the Act, whichaim to
meetthe followingobjectives:

e improve the processingof access requests by better monitoring time limits;

e broaden the scope of the Act to extend access to records of the federal administration;
e augment the scope of independentreview of institutions’ decisions to refuse access; and
e facilitate the right of access, while limitingthe scope of exemptions and exclusions.

| encourage the governmentto actively pursue these objectives by showingleadershipand
devotingthe time and resources needed to achieve them.

Since the Act’s cominginto force in 1983, many players, including successive commissioners
and various committees and working groups, have repeatedly looked at various elements of the
Act. Over the years, many recommendations to improve the Act have been made. Most of
these recommendations remain relevanttoday and are in line with the above-mentioned
objectives. | would therefore ask Minister Duclos and his team to review the following reports
in particular:

2 Professor Wesley Wark, A declassification strategy for nationalsecurity and intelligence records, (12 February
2020).



https://www.oic-ci.gc.ca/en/resources/reports-publications/declassification-strategy-national-security-and-intelligence-records

e Making it Work for Canadians by the Access to Information Review Task Force;3

e Responseto the Report of the Access to Information Review Task Force: A Special
Report to Parliament by CommissionerJohn Reid;*

e Strengtheningthe Access to Information Act: A Discussion of Ideas Intrinsicto the
Reform of the Access to Information Act by the Government of Canada;>

e Strengtheningthe Access to Information Act to Meet Today’s Imperatives by
Commissioner Robert Marleau;®

e Strikingthe Right Balance for Transparency by Commissioner Suzanne Legault;” and

e Review ofthe Access to Information Act by the Standing Committee on Access to
Information, Privacy and Ethics.8

The purpose of this part of the document is not to reproduce everythingthat can be found in
these reports, but rather to identify aselection of amendments most likely to enable the
achievementof these objectives, and to have a significantimpact on the access to information
regime. The recommendations are also based on the OIC’s investigation data, which give a
unique perspective of the access regime.

Time limits

Recommendation 1
The Act should setout a maximum length of time for consultations needed to respond to
access requests.

Access requests must be answeredin a timely manner. Information that is outdated or that is
no longer relevant because of the time that has elapsed jeopardizesthe public’s opportunity to
participate meaningfully inthe democratic process and to hold the government accountable.

3 Government of Canada, Access to Information Review Task Force, Access to Information: Making it Work for
Canadians, (June 2002) [Making it Work for Canadians].

4 Office of the Information Commissioner of Canada, Special Reportto Parliament, Response to the Report of the
Access to Information Review Task Force: A Special Report to Parliament, CommissionerJohn Reid,

(September 2002).

5> Department of Justice, Strengthening the Access to Information Act: A Discussion of Ideas Intrinsic to the Reform
of the Access to Information Act, (April 2006) [Strengthening the Access to Information Act].

6 Office of the Information Commissioner of Canada, Special Reportto Parliament, Strengthening the Access to
Information Act to Meet Today’s Imperatives, Commissioner Robert Marleau, (March4,2009).

7 Office of the Information Commissioner of Canada, Special Reportto Parliament, Striking the Right Balance for
Transparency: Recommendations to Modernize the Access to Information Act, Commissioner Suzanne Legault,
(March 2015) [Striking the Right Balance for Transparency].

8 Standing Committee on Access to Information, Privacy and Ethics, Review of the Access to Information Act,
(June2016).
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Unfortunately, however, the culture of delay that has developed overtime persists.® Delaysin
the processing of access requests are one of the major problems of the access regime.

Institutions have to respond to access requests within 30 days of receipt under the Act.
Treasury Board statistics show that over the last few years, the number of requests processed
within the time limits setout in the Act has decreased by about 14 percent.191n 2018-2019,
over a quarter of requesters did not receive the requested records within the prescribed time

limit.

Fiscal year Number of access requests Percentage of access requests
processed within time limits processed within time limits
(including time extensions)

2014-2015 58,627 87.5%

20152016 62,366 85.9%

2016—2017 70,128 80.7%

20172018 74,453 76.2%

2018-2019 91,402 73.1%

Furthermore, the percentage of access requests requiringlongerresponse times continues to
increase. In 2018-2019, 14,605 requests needed 121 days or more to be processed.

Time needed to process access requests under the Access to Information Act, from 2014—
2015 to 2018-2019

Processingtime 2014-2015 20152016 20162017 2017-2018 2018-2019

From 0 to 30 days 65.1% 64.1% 64.5% 55.4% 55.8%
From 31 to 19.6% 21.3% 18.0% 22.6% 24.6%
60 days

From 61 to 8.0% 7.5% 9.5% 11.1% 8.0%
120 days

121 days or more 7.3% 7.1% 8.0% 10.9% 11.7%

*This represents an increase of 4.4 percent over five fiscal years.

9 Striking the Right Balance for Transparency, supra note 7 at 27 (for examples of the culture of delay).
" Treasury Board of Canada Secretariat, Access to Information and Privacy Statistical Report forthe 2018 to 2019
Fiscal Year [TBS Statistical Report forthe 2018-2019 Fiscal Year].
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Since the Act came into effectin 1983, the OIC has investigated thousands of complaints
regarding delaysin the processing of access requests and time extensions, and it continuesto
receive themin the thousands.

Itis therefore essential to address the problem of access request processing delays. Based on
what | have seenin my investigations, thisissue is particularly critical when institutions consult
otherinstitutionsin order to respond to an access request. The Act providesthat when
consultations make it unreasonable to respect the 30-day time limit, institutions may extend
the time limit, provided that the extensionisreasonable inthe circumstances. However, the
absence of time limits forrespondingto consultationsinthe Act is one of the reasonsfor delay
regularly invoked by institutions whenrespondingto access requests.

The percentage of time extensions used to consult other institutions continuestoincrease from
one fiscal year to the next. In 2018-2019, extensionsto consultaccounted for 48 percent of all
time extensions.

Indeed, the OIC’s investigations have revealed the following:

e Eventhough under the Treasury Board Secretariat’s Interim Directive on the
Administration of the Access to Information Act1! institutions must give the same
importance to consultation requests as access requests, consulted institutions generally
prioritize respondingto access requests that they have received, overrespondingto
consultations from other institutions.

e Institutionsestablish broad standards for respondingto consultation requests amongst
themselves. Generally speaking, these standards are solely based on the number of
pages at issue in the consultation. The establishment of such standards means that
institutions are failing to consider the type of exemption, the sensitivity of the
information, and the contents or age of records when settinga reasonable time limitfor
respondingto consultation requests.

Institutions’ late responsesto consultation requests resultin significant delaysinthe processing
of access requests. It is important to understand that as long as a consultationis under way,
institutions generally will not respond to an access request, even though thereis nothingto
stop them from doingso underthe Act. Consultations with otherinstitutionsare not
mandatory. It is up to the institution processingan access request whetheror not to consult.

" Treasury Board of Canada Secretariat, Interim Directive on the Administration of the Access to Information Act,
(May5,2016)atpara7.7.2.
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However, the OIC’s investigations show thatinstitutions rarely decide to disclose information
without having a consultation when the information concerns other institutions. As a result,
requesters are frequently denied timely access to requested records, in whole or in part.

The Act should provide a clearer process for institutions that decide to have a consultation and
set out a maximum length of time for consultations requiredin order to respond to access
requests. Requiring consulted institutions to respond within a specifictime frame would help
reduce processingtimesfor access requests.

Broaden the application of the Access to Information Act

Recommendation 2

Agenciesto whom the government has outsourced the delivery of programs, that provide
governmentservices or that carry out activities of a governmental nature should be subjectto
Part | of the Act.

Recommendation 3
The Offices of the Prime Ministerand Ministers should be subjectto Part | of the Act.

As Commissioner Legault noted, government management and administration have undergone
and continue to undergo major transformations.12Increasingly, the governmentis transferring
some of its publicservicesand government functions to private sector agenciesor to
organizationsit creates with various organizational structures and often at arm’s length from
government.

However, these agencies or organizations fall outside the application of the Act, which makes it
difficult, if notimpossible, to access information relatingto the administration of federal
servicesand the exercise of publicfunctions entrusted to them by the government. The OIC’s
investigations show that when requesters attempt to obtain this information from government
institutions, they are denied access on the grounds that the records are “not under the control”
of the institutions, but of the agencies or organizationsin question.

In the interests of transparency and accountability, it is therefore necessary to allow requesters
to continue to have access to information by broadening the scope of the Act to make it at a
minimum applicable to agencies or organizations:

2 Striking the Right Balance for Transparency, supra note 7 at 8.
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e towhom the governmenthas outsourced the delivery of programs;
e that provide governmentservices through the private sector;
e that carry out activities of a governmental nature.

For the same reasons, the Offices of the Prime Ministerand Ministers should also be subjectto
the Act. The records they hold should be accessible to the public, with the exception of those of
a personal or political nature.

Itis true that the Prime Minister’s Office (PMO) and Ministers’ offices are now required to
publishinformationunderPart Il of the Act. This informationincludes:

e mandate letters;

e all briefing materials for the new ministers;

e title of memorandum prepared for ministers;

e informationon the use of public funds (travel and hospitality expenses, contracts over
$10,000, expensesincurred by a minister’s office; and

e QuestionPeriod notes and briefing materials relatingto appearances before
parliamentary committees.

Ministers’ offices have other records relatingto their administration and the decisions they
make that are not covered by Part Il of the Act. It is important to provide the publicwith access
to records that are of interestto them, not just those that are proactively made available to
them. Records that are not of a personal or political nature should therefore be accessible to
the publicunder Part I. The PMO and Ministers’ offices should therefore be subjectto this part
of the Act.

Limiting exemptions and exclusions

Personal information

Recommendation 4
The Act should allow heads of governmentinstitutionsto provide access to personal
information where disclosure does not constitute an unwarranted invasion of privacy.

14




Recommendation 5
The Act should allow heads of governmentinstitutions to provide a deceased person’s
spouse or close relatives access to their personal information on compassionate grounds.

Recommendation 6
The Act should permitthe disclosure of a person’s business or professional contact
information.

Subsection 19(1) of the Act requiresthat information that meets the definition of “personal
information” withinthe meaningof the Privacy Act be exemptfrom disclosure.

Subsection 19(2) of the Act providesan exceptiontothe general prohibition against disclosure
of personal information.

Section 19 is the most widely used exemptioninthe Act. In 2018-2019, institutionsinvoked this
exemptionin42% of access requests, or 52,374 times.

| reiterate the submissions| made in September 2019 to the Department of Justice Canada
regarding the review of the Privacy Act.13 These recommendations seek to strike a balance
between the right of access and privacy rights.

Unjustified invasion of privacy test

Some information that meetsthe current definition of “personal information” may not always
warrant protectionin some specificcircumstances where the disclosure would not constitute
an “unjustified invasion of a person’s privacy.” Taking into account the particular circumstances
and context of the informationin question ensuresthe protection of sensitive personal
information, and maximum disclosure of non-sensitive personal information.

Most provincial and territorial access to information and privacy laws in Canada (except
Saskatchewan and Quebec) provide for circumstances where the personal information
exemptiondoesnot apply when the disclosure of the information would not constitute an
“unjustifiedinvasion of privacy”.

13 Office of the Information Commissioner of Canada, Privacy Act review —Information Commissioner Submission to
the Department of Justice, Commissioner Caroline Maynard, (September 2019).
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In Ontario, the Freedom of Information and Protection of Privacy Act lists a series of non-
exhaustive circumstances to be considered by the head of an institutionin determining
whetherdisclosure of personal information as a result of an access request constitutes an
unjustifiedinvasion of personal privacy. | therefore invite Minister Duclos and his team to
review this list for guidance.

Compassionatedisclosure

The disclosure of a deceased person’s personal information to hisor her spouse or a close
relative should be allowed whenit is warranted for compassionate reasons, as long as the
disclosureisnot an unreasonable invasion of the deceased’s privacy.

Althoughthe Act allowsfor disclosure of personal information where itis in the publicinterest
to do so, my office has conducted investigations where the deceased’s personal information
could not be disclosed to the grieving family members because the publicinterestindisclosure
“clearly outweighingany invasion of privacy that could resultfrom the disclosure” could not be
identified.

Such an amendmentwould allow the institution to take into account competing contextual
factors, and make a decision based on these factors, including compassionate reasons.

This exemption already existsin many provincial access to information and privacy laws,
notably the laws of Alberta, Saskatchewan, Manitoba, Ontario, New Brunswick, Prince Edouard
Island and Newfoundland and Labrador.14

Business or professional contact information

The disclosure of the name, title, and business or professional address and telephone number
of an employee belongingto an organization should be permittedif the organization names the
employeeinthe course of a business, professional orofficial activity.

14 Freedom of Information and Protection of PrivacyAct, RSA 2000, c F-25, s 40; The Freedom of Information and
Protection of Privacy ActSS 199091, c F-22.01, s 30; The Freedom of Information and Protection of Privacy Act,
CCSM c F175, s 44; Freedom of Information and Protection of Privacy Act, RSO 1990, c F.31,ss 21 and 46; Right to
Information and Protection of Privacy Act, SNB 2009, c R-10.6, s 46; Freedom of Information and Protection of
Privacy Act, RSPEI 1998, ¢ F-15.01, s 37; Access to Information and Protection of PrivacyAct, SNL2015, c A-1.2,

s 68.
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Currently, institutions are under an obligation notto disclose such information unlessthe
individual towhom the information relates consentsto the disclosure, the informationis
publicly available orthe disclosure is inaccordance with section 8 of the Privacy Act.1> This type
of information, usually found in email messagesand on business cards, is routinely disclosed in
the private sector. Therefore, the Act should be amendedto permit the disclosure of business
or professional contact informationin response to access requests, eitherin circumstances
where there isno unreasonable invasion of privacy®or by excludingitfrom the definition of
“personal information.” 7

Cabinetconfidences

Recommendation 7
Cabinet confidences should be subjectto the Act.

Recommendation 8
The Commissionershould have access to records containing Cabinet confidences that the head
of an institution has refused to disclose.

The specificobjective of Part | of the Act isto give the publicthe right of access to information
from governmentinstitutions. Although the objective of this part of the Act is to extend access,
the right of access is not unlimited:

e The Act expressly provides that some types of information and records are excluded
from the Act. Excludedinformationis not subjectto the right of access.

e The Act provides specificexemptions todisclosure that limitthe right of access where
information must be protected, for example to prevent an infringement of other rights
or to protect national security.

To achieve the main purpose of the Act, itis essential that there be mechanismsfor reviewing
governmentinstitutions’ decisionsto deny access requests. The mechanisms must be
independent of the executive branch. The Act currently providesfor two mechanisms:an
investigation by the Information Commissionerand a review by the courts.

15 Privacy Act,RSC 1985, c P-21,s 8.
16 Right to Information and Protection of Privacy Act, SNB 2009, c R-10.6, s 21.
7 Freedom of Information and Protection of PrivacyAct, RSO 1990, c F.31, s 2(3).
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These mechanisms make it possible to independently review institutions’ application of
exemptionstodisclosure.

However, this is not the case for records excluded fromthe Act. Records covered by an
exclusion rather than an exemption are generally not subject to the review mechanisms
providedforin the Act. This includes confidences of the Queen’s Privy Council for Canada
(Cabinet confidences).

The Act providesfor five exclusions, the exclusion undersection 69 beingthe one most
frequently invoked by institutions. Inthe 2018-2019 fiscal year, the number of times
institutionsinvoked the various classes of records undersection 69 was 4,660, in comparison
with 571 timesfor section 68, 47 timesfor section 68.1 and 2 timesfor section 68.2.18

Fiscal year Number of times section 69 was invoked by institutions
2014-2015 3,122
2015-2016 3,279
2016-2017 4,023
2017-2018 4,279
2018-2019 4,660

* This representsan increase of 1,538 times (or 49.2%) over the last five fiscal years.

As Commissioner Legaultnoted ina special report to Parliamentin 201519, the exclusion of
Cabinet confidencesis problematic, and | agree.

As the Supreme Court of Canada has stated, “[c]abinet confidentiality is essential to good
government.”20However, as Yan Campagnolo writesin hisbook Le secret ministériel:théorie et
pratique, [translation] “the absence of adequate oversightand control mechanisms, coupled
withthe overly broad scope of the legislative regime, gives the executive branch unlimited
discretion that can easily be abused.” 2! There needs to be a way to verify whetherrecords that
are withheld from disclosure are in fact Cabinet confidences. Thisis not possible underthe
current regime chosen by the legislator. In fact, the regime does the following:

18 TBS Statistical Report forthe 2018-2019 Fiscal Year, supra note 10.

13 Striking the Right Balance for Transparency, supra note7 at62.

20 Babcock v. Canada (Attorney General), 2002 SCC57 at para 15.

21 Yan Campagnolo, Le secret ministériel: théorie et pratique (Québec City: Presses de |’Université Laval, 2020)
at11l.
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e shieldsCabinetconfidences fromthe Commissioner'sindependentreview, depriving
requesters of a level of review; and

e |eadsrequestersto limitthe records they wish to obtain—indeed, requesters frequently
stipulate, eitherintheiraccess requestor afterbeing asked to do so by the institution,
that they are not seekinginformationthat may be considered a Cabinet confidence.

I should also point out that, each year, my office has seen a decrease in section 69 complaints.
This decrease seemsto be directly related to the limits on my investigative powers. Although 57
of the 157 complaints received since April 1, 2015, were determinedto be well-founded
because of insufficient representations made by the institutions, 63 of the 157 complaints were
withdrawn by the complainants afterthe limits of my investigative powers were explained to
them.

The principle of confidentiality of Cabinet deliberations presumably prompted the legislatorto
seekto limitaccess to Cabinetconfidences. Making this information subjectto the Act would
enable me to verify that the limitsintended by the legislator have infact been observed by the
institutions.

An independentreview of the records for which an institution claims an exemption for Cabinet
confidences would verify that the records fall within one of the classes of records listedin
subsection 69(1) of the Act.

Striking the Right Balance for Transparency describes the protection of Cabinet confidencesin
the Canadian provinces, Australia, the United Kingdom and New Zealand:

The exemptions for Cabinet confidencesinB.C., Alberta, Manitoba, Ontario,

New Brunswick, Nova Scotia and P.E.I. focus on the substance of deliberations and then
listthe type of information this would cover, such as advice, recommendations, policy
considerations or draft legislation. Only Newfoundland and Labrador’s access law
contains an exclusion for ministerial briefing papers. Other Cabinet records in
Newfoundland and Labrador are subjectto an exemption; however, the Commissioner’s
oversightis limited whenarecord is certified as an “official Cabinetrecord.” In the U.K.,
protections focus on whetherdisclosure would likely prejudice the maintenance of the
convention of the collective responsibility of ministers of the Crown, or would likely
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inhibitthe free and frank provision of advice, exchange of views forthe purposes of
deliberation, orwould otherwise prejudice the effective conduct of publicaffairs. 22

Making the Act applicable to Cabinet confidences would put Canada in a situation similarto
that of all the Canadian provinces, and to that of the countries mentioned above.

If Cabinet confidences are made subjectto the Act, it would give me access to documents
containing Cabinet confidences that the head of a governmentinstitution has refused to
disclose. Otherwise, itisimpossible for me to determine objectively and independently if the
records indeed contain Cabinet confidences.

Advice or recommendations

Recommendation 9
Subsection 21(2) of the Act should be amendedto add a list of categories of information not
covered by the exemption.

Recommendation 10
The 20-year-period provided forin subsection 21(1) of the Act should be reduced to 10 years.

Section 21 of the Act is a discretionary exemption enablinginstitutions to refuse to disclose any
record that contains:

e advice or recommendations developed by or for a governmentinstitution ora minister
of the Crown;

e anaccount of consultationsor deliberationsin which directors, officers or employees of
a governmentinstitution, aminister of the Crown or the staff of a minister participate;

e positionsor plans developed forthe purpose of negotiations carried on or to be carried
on by or on behalf of the Government of Canada and considerations relating thereto; or

e plans relatingto the managementof personnel or the administration of a government
institutionthat have not yetbeen put into operation

if the record came into existence lessthan twenty years prior to the request.

22 Striking the Right Balance for Transparency, supra note 7 at 63 (see footnote 66). Note: Newfoundlandand
Labrador’s statute has been amendedsince this Report was issued.
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However, subsection 21(2) expressly prohibits institutions from invoking paragraph 21(1)(b) to
refuse to disclose the following:

e an account of, or a statement of reasons for, a decision that is made in the exercise ofa
discretionary power or an adjudicative function and that affects the rights of a person;
or

e areport prepared by a consultant or an adviserwho was not a director, an officeror an
employee of a governmentinstitution or a member of the staff of a ministerof the
Crown at the time the report was prepared.

Section 21 is one of the exemptionsinvoked most often by institutions. Accordingto data from
the Treasury Board Secretariat, this exemption wasinvoked 11,609 timesin 2018-2019 and in
almost one third of the refusal complaints received by the OIC.

Itis clear that the publicinterestrequires that the development of government policy and
decision-making processes benefitfrom a degree of protection to enable publicservants to give
ministers and institutions free, full and frank advice. “The challengeisto protect what needsto
be protectedin the publicinterest,and no more.”23 A large portion of the information
containedin the records covered by section 21 can be made publicwithout jeopardizingthe
policy-development or decision-making processes of ministers andinstitutions. However, OIC
investigations show that institutions rely on section 21 without due consideration of the
purpose of the exemptionand whetherthe publicinterestis served by refusing access.

Ontario’s Freedom of Information and Protection of Privacy Act?* contains a list of mandatory
exceptionstothe exemption applicable tothe advice and recommendations of a publicservant.
If the information falls within one of these categories, access cannot be refused. British
Columbiahas a similarprovision.

A more explicitapproach involvingalist of categories would facilitate the enforcement of the
Act. The Department of Justice shared this view in 2006 when it stated that listing categories
“may be a useful approach to encourage the release of information that is not advice or
deliberations. This proposal could help to strike a more appropriate balance between disclosure
and the exemption of information that still merits protection.”2>

2 Making it Work for Canadians, supra note 3 at47.
2 Freedom of Information and Protection of PrivacyAct, RSO 1990, c F.31,s 13.
25 Strengthening the Access to Information Act, supranote5 at 18.
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Like the Access to Information Review Task Force 26 and Commissioner Legault,?’| recommend
that a list of information not protected by the exemption be added to subsection 21(2). This list
should specificallyinclude the followinginformation:

e factual material that does not, on itsown, reflectthe nature or content of the advice;

e opinionsurveys;

e statistical surveys;

e economic forecasts;

e appraisals (e.g., an appraisal of real property held by a governmentinstitution);

e directivesor guidelinesforemployeesof apublicinstitution; and

e informationthat the head of a governmentinstitution has cited publicly as the basis for
making a decision or formulatinga policy.

The 20-year period during which the exemption appliestorecords is much too long. It
represents an additional obstacle to the timely disclosure of records relatingto government
activitiesto allow for a publicdebate about the conduct of governmentinstitutions.

OlCinvestigations show that institutions have little incentive to exercise theirdiscretion to
decide to disclose records less than 20 years old, eventhough the publicinterest weighsin
favour of disclosure. While the OIC’s interventionin the context of its investigations may lead
institutionsto disclose such records, requiring requesters to file a complaint is not the fastest
nor most efficient way to provide access to records that are no longerlikely to cause harm.

Accordingly, this period should be reduced to 10 years. As stated in the report of the Access to
Information Review Task Force: “In our view, reducing the protective period from 20 to 10
years is unlikely to compromise the frankness or candour of advice being provided to the
government, the convention of ministerial responsibility, orthe authority of Ministers.”28

Statutory prohibitions

Recommendation 11
The Information Commissionershould be consulted duringthe process of adding new
statutory prohibitionsto Schedule Il of the Act.

26 Making it Work for Canadians, supra note 3 at48.
27 Striking the Right Balance for Transparency, supra note 7 at 56, recommendation 4.22.
28 Making it Work for Canadians, supra note 3 at49.
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Subsection 24(1) requiresinstitutionsto refuse to disclose information the disclosure of which
is restricted by or pursuant to any provision set out in Schedule Il of the Act.

When the Act was adopted in 1983, this schedule contained 40 prohibitions from 33 statutes. In
recent years, the number of statutory prohibitions has continuedto increase.

Date of amendment Prohibitions Statutes
Schedule as it existed from 2019- 91 63
06-21 to 2019-08-27

Schedule as it existed from 2019- 89 62
06-18 to 2019-06-20

Schedule as it existed from 2012- 81 60
07-06 to 2012-09-29

Schedule as it existed from 2002- 70 52

12-31 to 2003-05-12
*The Schedule currently contains 102 prohibitions from 65 statutes.

Many statutory prohibitions have been added without ever havingbeen debated or thoroughly
reviewed, especially with respect to the following points:

e factors and grounds justifyingtheiradditionto Schedule ll;

e effectson access; and

e the needtoincludethem incases where the Act already grants sufficient protection
against disclosure.

Giventhe significant consequences of these restrictions on access to information, | should be
consulted prior to the addition of any new statutory prohibitions. Consideringthe expertise of
the OIC, the consultation would allow us to ensure that any considerations relevant to the right
of access are adequately presented to and taken into consideration by Parliament before any
other statutory prohibitions are added.

Publicinterest override

Recommendation 12

The Act should include a provision requiring governmentinstitutions to disclose information
about a risk of significantharm to publichealth, public safety or the protection of the
environment.
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The Act does notinclude a general publicinterestoverride provision. Inthe case of
discretionary exemptions, heads of governmentinstitutions are to take intoaccount all relevant
factors, includingthe publicinterest, when exercising theirdiscretion to eitherdisclose or
refuse disclosure. In the case of the Act’s mandatory exemptions, only two [s.19(2) and s5.20(6)]
allow governmentinstitutions, for publicinterest reasons, to disclose third party or personal
information that they would otherwise be prohibited from disclosing

The Act, as it iscurrently written, does not adequately deal with the public’sright to
informationin cases where there is a potential of significant risk of harm to its health or safety.
A publicinterest override recognizes the importance of public access to critical, urgent
information held by the government, and the latter’s obligation to provide thisinformation
withoutdelay.

Six provincial access to information and privacy statutes contain provisions requiring

institutions, whetherornot an access requestis made, to disclose without delay information
about a risk of significant harm to the health or safety of the publicor to the environment.?2?

Independent review mechanism for Part Il of the Access to Information Act

Recommendation 13

The Act should contain an independent review mechanism to ensure that institutions comply
with the requirements with respect to the publication of information set out in Part Il of the
Act.

Since 2019, the Actincludesa new part (namely, Part Il), which requires the proactive
publication of specificinformation of publicinterest, without requiringan access request be
made. These new requirements apply to ministers, to governmentinstitutions, and since June
2020, to the Senate, to the House of Commons and to parliamentary entities as well as to
institutionsthat support superiorcourts.

2 Freedom of Information and Protection of PrivacyAct, RSBC 1996, c 165, s 25; Freedom of Information and
Protection of Privacy Act, RSA 2000, c F-25, s 32; Freedom of Information and Protection of PrivacyAct, RSO 1990,
cF.31,s 11; Freedom of Information and Protection of Privacy Act, SNS 1993, ¢ 5, s 31; Freedomof Information and
Protection of Privacy Act, RSPEI 1998, c F-15.01, s 30; Access to Information and Protection of Privacy Act,
SNL2015,cA-1.2,s9.
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When Part |l was adopted, the government stated that its aim was to improve the way
governmentinformation was provided to Canadians, to increase the openness of government
and its accountability for the use of publicfunds. However, | have no jurisdiction overthis part
of the Act, and there isno oversight mechanism on proactive publication requirements
currently provided forinthe Act.

The Act should therefore containan independent review mechanism. This would ensure that
individuals as well as institutions covered by Part Il are indeed complying with the related
information publication requirements.

Further recommendations

I would like to take this opportunity to make the following five additional recommendations.
While theirimpact may not be as significanton the access to information regime as the
aforementioned recommendations, they will contribute toimprovingit.

Recommendation 14

The Information Commissioner’s authority to publish should be extended to cover decisions
rendered with respect to applicationsto decline an access requestset out in section 6.1 of
the Act.

Recommendation 15
The time line for publication set out at subsection 37(3.2) of the Act should be repealed.

Since June 2019, | have beenable to publish final reports following my investigations, including
any orders that have beenissued and/or recommendations made. Publicationisimportant, as it
enables both institutions and complainants to know the OIC’s position with respect to the
application of the Act and institutions’ obligations with respect to access. However, this
authority to publishis not provided for decisions on applications pursuant to section 6.1 of the
Act.

The fact that the Act does not explicitly provide forthe publication of my decisionsfollowing
applicationsunder section 6.1 deprives both institutions and complainants with the
aforementioned benefits related to publication. This authority to publish should therefore be
extended to my decisions so that these may serve as precedents for institutionsand
complainants.
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Furthermore, under subsection 37(3.2) of the Act, final reports cannot be published priorto the
expiration of the time lines for applications for judicial review before the Federal Court.
Complainants, and in some cases institutions, mustapply for a review within 35 working days
followingthe date of the report. If no such applicationfor review is brought within that time
period, third parties and the Privacy Commissioner may, in specificcircumstances, apply for a
review withinthe following 10 working days.

In my view, this waiting period for the publication of final reports is unnecessary. Final reports
can be published whetherornot an application for judicial review has beenfiled. The purpose
of such a waiting periodis unclear; it is not apparent what the prejudice would be if final
reports would be published priorto the expiration of the time line for applying for a review. The
time line for publication set out at subsection 37(3.2) of the Act should be repealed.

Recommendation 16

Subsection 63(2) of the Act should be amended to enable the Information Commissionerto
disclose informationrelatingto the commission of an offence against a law of Canada or a
province by any person.

Recommendation 17

Subsection 63(2) of the Act should be amended to enable the Information Commissionerto
disclose to the appropriate authority information relating to the commission of an offence
against a law of Canada or a province by any person.

Subsection 63(2) imposestwo limitations to my discretionary authority to disclose information
relating to the commission of an offence againsta law of Canada or a province by any person.

e The first limitation provides that this information may be disclosed solelyto the
Attorney General of Canada, whereas, pursuant to subsection 47(2) of the Act, the
Federal Court may disclose that information to the appropriate authority.

There isno apparent rationale for this limitation. As such, subsection 63(2) of the Act should be
amendedto enable me to disclose to the appropriate authority information relatingto the
commission of an offence against a law of Canada or a province by any person.
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e The second limitation prevents me from disclosinginformation relating to the
commission of an offence by an individual whois not a director, an officeror an
employee of a governmentinstitution.

The fact that | am not authorized to disclose information exceptwhere itinvolvesa director, an
officeror an employee of a governmentinstitution shelters certainindividuals fromthe
disclosure of information, which relatesto the commission of an offence. This is the case for,
among others, political staff, as well as individuals with whom institutions have enteredintoa
contract, such as consultants and advisors who are not directors, officers, employees.
Commissioner Legault’s Special Reportin 2011 providesan apt illustration of the effects of such
a limitation. 3°

If I have informationthat, in my opinion, might be evidence relatingtothe commission of an
offence, | should be able to disclose that information to the appropriate authority regardless of
any relationship the person susceptible of having committed the offence may have witha
governmentinstitution. Accordingly, subsection 63(2) of the Act should be amendedto enable
me to disclose evidence related to the commission of an offence against a law of Canada or a
province by any person.

Recommendation 18
The notice to third partiesset out in section 36.3 of the Act should be repealed.

The amendments made to the Act in June 2019 provide third parties with two separate
opportunities to make representations to me during the investigation.

e Where lintendto order or recommend the disclosure of what might contain
information described in section 20, third parties must be provided with an opportunity
to make representationsif the third party can be reasonably located
[paragraph 35(2)(c)];

e Where lintendto order the disclosure of what might contain information describedin
section 20, | must make everyreasonable effortto give the third party written notice of
my intention. Third parties are entitled to make new representations within the time
lines provided underthe Act [section 36.3].

30 Information Commissioner of Canada, Interference with Access to Information: Part 1, Commissioner Suzanne
Legault, (2011).
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The second opportunityis not essential to ensuring third parties are provided with the
procedural fairness to which they are entitled. Indeed, the Act provides for a detailed process
which guarantees third parties procedural fairness and allows them to objectto the disclosure
of information:

1. lam requiredto provide third parties with an opportunity to make representations
pursuant to paragraph 35(2)(c) of the Act;

2. lam requiredto provide third parties with my final report provided they were given the
opportunity and made representations pursuant to paragraph 35(2)(c);

3. The receiptof my final report opens the way to a review by the Federal Court, if the
complainant and the institution have not availed themselves of theirrightto apply to
the Court for a review [subsection 41(3)];

4. Where the complainantor institution have availed themselves of theirrightto apply to
the Court for a review, third parties are entitled toappear as partiesto the proceeding
and to raise for determination by the Court any matter in respect of which they may
make an application under section 41. [subsections 41.2(1) and (2)].

The opportunity provided to third parties at section 36.3 isan additional stepin the OIC’s
investigation process, which, by its very nature, slows that process down. Given that itis not
necessaryin order to ensure procedural fairnessis provided, the notice to third parties set out
in section 36.3 of the Act should be repealed.
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Conclusion

| hope that the contents of this document will contribute to determiningthe issuesand help
guide discussions on reviewingaccess to information. Itis with great interestthat my team and
| will be followingthe evolution of this exercise, which | hope will be conducted rapidly and
efficiently. llook forward to continue discussing the matter and sharing the OIC’s expertise on
any topics that may arise.
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Appendix

List of recommendations

Recommendation 1
The Act should set out a maximum length of time for consultations needed to respondto
access requests.

Recommendation 2

Agenciesto whom the government has outsourced the delivery of programs, that provide
governmentservicesor that carry out activities of a governmental nature should be subject
to the Act.

Recommendation 3
The Offices of the Prime Ministerand Ministers should be subjectto Part | of the Act.

Recommendation 4
The Act should allow heads of governmentinstitutions to provide access to personal
information where disclosure does not constitute an unwarranted invasion of privacy.

Recommendation 5
The Act should allow heads of governmentinstitutions to provide a deceased’s person’s
spouse or close relatives access to their personal information on compassionate grounds.

Recommendation 6
The Act should permitthe disclosure of a person’s business or professional contact
information.

Recommendation 7
Cabinet confidences should be subjectto the Act.

Recommendation 8

The Commissionershould have access to records containing Cabinet confidences that the
head of an institution has withheld from disclosure.
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Recommendation 9
Subsection 21(2) of the Act should be amended to add a list of categories of information not
covered by the exemption.

Recommendation 10
The 20-year-period provided forin subsection 21(1) of the Act should be reduced to 10 years.

Recommendation 11
The Information Commissionershould be consulted duringthe process of adding new
statutory prohibitionsto Schedule Il of the Act.

Recommendation 12

The Act should include a provisionrequiring governmentinstitutions to disclose information
about a risk of significantharm to publichealth, public safety or the protection of the
environment.

Recommendation 13

The Act should contain an independent review mechanism to ensure that institutions comply
with the requirements with respect to the publication of information set out in Part Il of the
Act.

Recommendation 14

The Information Commissioner’s power of publication should be extended to cover decisions
rendered with respect to applications to decline an access requestset out in section 6.1 of
the Act.

Recommendation 15
The time line for publication set out at subsection 37(3.2) of the Act should be repealed.

Recommendation 16

Subsection 63(2) of the Act should be amended to enable the Information Commissionerto
disclose informationrelatingto the commission of an offence against a law of Canada or a
province by any person.
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Recommendation 17

Subsection 63(2) of the Act should be amended to enable the Information Commissioner
disclose to the appropriate authority information relating to the commission of an offence
against a law of Canada or a province by any person.

Recommendation 18
The notice to third partiesset out in section 36.3 of the Act should be repealed.
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